Regulating
Noah's Ark—
Religious
Freedom and

Animal Control
Issues

— by Bradford E. Bullock —

f a municipality allows the keep-

ing and killing of some animals

within its territorial limits (for
example, it operates an animal shelter
where animals are euthanized, or ir
permits veterinarians to practice in
an appropriately zoned district), must
it allow the keeping and killing of
alf animals that a religious adherent
claims are necessary for the pracrice of
his religion? More to the point, must
the municipality allow the keeping
and killing of those animals to occur
in a single-family home located in a
residentially-zoned district? That is the
question the U.S. Court of Appeals for
the Fifth Circuit now faces in Merced
v. Ciry of Euless.!

Background

In 1974, the City of Euless, Texas
passed a comprehensive ordinance
regulating the use, type, location,
maintenance, registration, confine-
ment, destruction, and harboring of
certain animals.’ As do most animal
control ordinances, this established an
animal control department, prohibited
certain animals from being kept within
city limits, and limited the number of
animals an individual could keep on

]
24 Municipal Lawyer

his or her property. The ordinance
prohibited the killing of animals within
the city, except killing, by residents,
for the purposes of pest control, and
cuthanasia performed by anima! con-
trol officers.? 1t also allowed residents
to keep up to four birds considered as
“tablefare” (e.g., turkeys or chickens),
and permitted residents to kill such
pouftry on their property.!

In 1990, Jose Merced, a Santeria
adherent, moved to Euless and took up
residence in a single-family detached
home in an R-1-zoned district. He
viewed blood sacrifice as an essential
part of the Santeria religion.’ Accord-
ingly, while practicing his religion, he
began violating various provisicns of the
ordinance, unbeknownst to Fuless offi-

cials.® However, after an anonymous tip
alerted the City to his activities, officials
informed Merced that he was in vicla-
tion of the ordinance and ordered him
to stop. When Merced sought a permit
to keep and kill prohibited numbers and
kinds of animals in order to continue
practicing his religion, Euless officials
advised him that no such permit was
available. Merced responded by suing
the City, raising claims under the Texas
Religicus Freedom Act,” the Free Exer-
cise Clause of the First Amendment,?
and the Equal Protection Clause of the
Fourteenth Amendment.?

Euless contended that its ordinance
was generally applicable and neutral
— that is, Merced was permitted to have
up to four tablefare birds without regard
to his purpose, but he could not keep
more than four birds, ar any livestock,
regardless of his purpose. Because its
regulations did not inquire into Mer-
ced’s purpose for keeping and killing
the animals, the City argued that he was
affected in exactly the same manner as
a person who sought to keep excess ot
prohibited animals for a secular purpose,
and would be treated the same way — his
request would be denied.

The evidence at trial supported the
City's professed approach, indicating
that, between 2002 and 2007, Euless
had issued numerous citations for a
variety of violations of the ordinance
(although Merced himself had only
received a warning). In fact, there was
no evidence that Merced or any other
Santeria adherent was ever cited by
Euless; likewise, there was no evidence
that Euless had granted an exemption
for a secular animal slaughter while
prohibiting what would amount to
an identical slaughter for religious
purposes. However, Merced countered
that, because the Ciry permitted animal
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control officers to euthanize rabid dogs;
residents to kill vermin and rodents
for pest cantrel; and veterinarians to
presumably euthanize pets within city
limits (although not in residentially
zoned neighborhoods), these secular
exceptions meant that the City was
rreating him differently on account of
his religion.

Merced relied heavily on the case of
Church of Lukumi Babale Aye, Inc. v.
City of Hialeah as the rubric for his claim
against Buless.!® Unlike the ordinances
at issue in Lukumi Babali Aye, however,
the City here argued that it did not have,
nor did it enforce, a ban on the “sacri-
fice” of animals.!! Rather, its ordinance
permitted a certain narrow category of
killing (as sacrifices or otherwise) of
certain animals under certain generally
applicable and neutral circumstances
— for example, hirds considered to be
rablefare. Unlike Hialeah, what Euless
did not do was inquire into the metivation
for animal killings and then categorize
them as permissible or impermissible. For
enforcement purposes, the individual’s
maotivation was irrelevant ~ the only
thing that Euless regulated was the kind
and number of animals killed. To the
extent that Euless regulated the methed
of a kill, it did so only in the context of
prohibiting cruel or abusive practices
{cockfighting, for example}.’ The ordi-
nance was totally silent on the method
of killing used by Merced in his rituals
(slitting the carotid artery of the animal
and allowing it to bleed cut).

At the district court trial, as an initial
matter, the City argued that Merced had
failed to discharge his burden of showing
that Euless’ ordinance was not neutral
and generally applicable. Euless further
argued that it had presented undisputed
evidence of its compelling governmen-
tal interest in regulating the number
and kinds of animals that could be kept
in a residential district (being concerns
over sanitation, disease transmission,
stench, filth, and noise). Merced, on the
other hand, argued that, if an ordinance
allowed any killing, then it also had to
allow killing he claimed was related
to a religious purpose; moreover, he
claimed that the City’s evidence was
insufficient to justify the burden the
ordinance allegedly placed on the free
exercise of his religion. Because Euless

did not present evidence that anyone
had actually gotten sick at ene of his
ceremonies, the City faited to demon-
strate actual harm.

For its part, the City claimed that its
ordinance had only the incidental ef-
fect of burdening a particular religious
practice — the priest initiation cer-
emony, based on the kind and number
of animals that were involved - because
it was enforcing a neutral faw that did
not target Santeria or its practitioners.
In this respect, Merced admirtted, at
trial, that he continued to conduct
certain animal sacrifices in his home
during the pendency of the lawsuit, had
conducted other ceremonies and rituals
cenfral to the Santeria religion that did
not involve killing, and attended other
Santeria ceremonies in Euless, Asare-
sult, the City asserted that its ordinance
did not act as the “flat prohibition of ali
Santeria sacrificial practice” found in
Lukumi Babalu Avye.??

The district court rejected Merced’s
Free Exercise, Texas Religious Freedom
Act, and Equal Protection claims, and
Merced appealed.!* A decision by the
Fifth Circuit is still pending,

Free Exercise Claims ,

“|A] law that is neutral and of general
applicability need not ke justified by a
compelling governmental interest even
if the law has the incidental effect of
burdening a particular religious practice.”"
Free Exercise protections apply, how-
ever, if “the law at issue discriminates
against some or all religious beliefs or
regulates or prohibits conduct because
it is undertaken for religious reasons.”*
The first step is determining whether
a law is facially neutral, although fa-
cial neutrality is only the beginning
of the neutrality inquiry.”? If the law
is facially neutral, the analysis shifts
to the more subtle consideration of
whether, in application, it nonetheless
operates to bear more heavily on one
protected group than another. In this,
the UL.S. Supreme Court looked to equal
protection analysis for guidance.”® In
determining whether a protected group
or classification bears the brunt of a
discriminatory animus in the passage or
application of a facially neutral law, the
court must conduct “a sensitive inquiry
into such circumstantial and direct evi-

dence of intent as may be available.”"?
Relevant evidence can include the law’s
“legislative or administrative history,
including contemporaneous statements
made by members of the decision-mak-
ing body."®

In the case at hand, Merced contend-
ed that Euless’ ordinance was identical
in application to those in Lulami Babalu
Aye and that Lukumi Babalu Aye was
the controlling precedent — that Euless’
ordinance was a “religious gerryman-
der” because, in practice, it “rargeted”
Santeria while leaving similar practices
untouched. However, there were some
significant differences. The Supreme
Court found that the City of Hialeah
had passed ordinances directed at sup-
pressing Santeria generally, and its prac-
tice of sacrifice specifically,” and that
Hialeah had singled out the “sacrifice”
of animals, defined as the unnecessary
killing of an animal not primarily for
food consumption.® The ordinance also
prohibited killing an animal in “any
type of ritual;"* further, if the killing
was unaccompanied by the intenz to use
the animal for foed, it was prohibited.®
Not only did the use of terms like “sac-
rifice” and “ritual” lead the Court to
conclude that their use was consistent
with facial discrimination, the effect of
the ordinances was strong evidence of
their object.d Merced adduced no such
evidence against Euless.

Further, the Supreme Court found
that the fatal discriminatory flaw in
Hialeah’s ordinances was that, in de-
termining whether a violation occurred,
“an evaluation of the particular justifi-
cation for the killing” was required.?
This motivation-specific evaluation
represented an “individualized gov-
ernmental assessment of the reasons for
the relevant conduct.” Because the
ordinances ailowed Hialeah to evalu-
ate factually equivalent religious and
secular killings, deeming the former
“unnecessary” while assigning greater
value to the latter, it meant the religious
practice was singled out for discrimina-
tory treatment.?”

In support of his argument that
Euless’ exemptions should be viewed
as exceptions that opened the door
to his religious practices, Merced re-
lied on cases where appellate courts
found that the poverning body granted
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secular exceptions, but failed to grant
religious exceptions.®® In Blackhawlk v.
Pennsylvania, for example, a state Jaw
required that a person wanting to keep
exotic wildlife had to pay a fee. The law
contained a waiver provision for zoos
and circuses, plus a financial hardship
waiver.)! The plaintiff Blackhawk, a
Native American, kept black bears,
used for Native American religious cer-
emonies, and requested a waiver, which
the state denied.® The Third Circuit
held that the state violared Blackhawk’s
Free Exercise rights because its waiver
provision created a scheme of indi-
vidualized, discretionary exemptions.?
Of particular importance was the fact
that Blackhawk had requested a waiver
because of his Native American beliefs
and because paying the fee would cause
him hardship.* In responding to Black-
hawk’s request, the state found that he
would not be entitled to an exemption
regardless of his financial circumstances.®
This distinction amounted to the cat-
egorical favoring of secular conduct
over religious conduct, and violated the
Free Exercise Clause,

In addressing this issue, Fuless pre-
sented evidence at trial of numerous
animal control citations — including
one for illegal slaughter — issued to
residents who were not Santeria adher-
ents. Euless also pointed out thar the
ordinance contained no exemption on
its face, and no evidence was adduced
from which the trial court could have
concluded that the provisions were
discriminatorily applied.*?

Whether or not a law is discriminatory
in practice depends largely on whether
its object is to infringe upon, or restrict,
a religious practice.® In Grace United
Methodist Church v. City of Cheyenne,
for example, a church objected to a
zoning ordinance, neutral on its face,
because it permitted various exceptions
on a case-by-case basis*® The church
wanted to operate a daycare in a zone
where daycares were prohibited, regard-
less of whether the operator was a reli-
gious entity or a secular one.*® Because
the City had a discretionary permitting
process that allowed daycares in other
zoning districts, the church argued that
this amounted to a system of individual-
|
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ized exceptions, and the City's refusal to
allow the church to operate a daycare
in a prohibited zone violated the Free
Exercise Clause.! The court declined to
adopt the church’s rationale and found
the zoning law to be neutral, generally
applicable, and not subject to strict scru-
tiny.* In contrast to the facts presented
in Lukumi Babalu Ave, the court in Grace
United found the lack of evidence that
the ordinance was passed for a religious
anjmus to be of particular importance, In
denying the church’s request for a vari-
ance for the daycare, the City’s board of
adjustment stated that it did not have the
authority or discretion to grant a vari-
ance for anyone in that particular zone,*
and the church presented ne evidence
that a secular daycare center had been
permitted to operate in the same zoning
category.* Thus, the mandatory denial
of the daycare was very different from the
discretionary denials in other cases.® The
fact that the City allowed other daycares
to operate within a specified set of zoning
categories inx the city did not mean the
church could operate its daycare “exactly
where it please|d].™

The Strict Scrutiny Test

If strict scrutiny applies to assess the
validity of a law, the burden lies on the
government to satisfy this test.¥ Any ev-
idence adduced must be genuine and not
a sham.® Euless argued thar it satisfied
its burden by showing that its ordinance
was narrowly tailored and furthered a
compelling governmental interest in pro-
tecting the public heaith and welfare.® It
adduced evidence that keeping livestock
in enclosed pens inside homes could
lead to the transmission of disease; that
large numbers of animals create excess
stench, filth and noise, inappropriate for
residential areas; and adduced evidence
of inter-species conflict.

Although compelling interests are
interests of the highest order, and laws
burdening religion must be narrowly
tailored to advance those interests, “con-
text matters in applying the compelling
interest test ... strict scrutiny does take
‘relevant differences’ into account ~ in-
deed, that is its fundamental purpose.”®
Thus, when the Supreme Court stated
that it must “lock{] beyond broadly for-

mulated interests justifying the general
applicability of government mandares
and scrutinizef] the asserted harm of
granting specific exemptions to particu-
lar religious claimants,” it must do so in
the context of the exemption sought.’!

A narrowly wilored law is one that
prohibits no more conduct than is nec-
essary to achieve the law’s stated goal.”?
Government action must have a secular
purpose, and although a legislature’s
stated reasons generally get deference,
the secular purpose “has to be genuine ...
and not merely secondary to a religious
objective.”  And the fact that strict
scrutiny applies “says nothing about
the ultimate validity of any particular
law; that determination is the job of
the court applying strict scrutiny.” If
a law is not narrowly taifored, it will
not survive strice scrutiny. Merced ar-
gued that the City’s ordinance was not
narrowly tailored because it prohibited
more religious conduct than was neces-
sary (e.g., killing the requisite number of
animals for a priest initiation ceremony
in his home). The City, on the other
hand, argued that its ordinance was
narrowly tailored as it only prohibited
the keeping and killing of large numbers
of anitmals, and did not deprive Merced
of a benefit generally available to the
secular public.

Conclusion

In essence, Euless arpued that che funda-
mentaf differerice between its ordinance
and those in Lukumi Babaly Aye was
that its ordinance did not target, on its
face or in practice, Santeria specifically
or any religious practice in general.
The fact that the City’s ordinance was
not passed in response to Merced's ar-
rival in town further separated it from
the ordinances in Lukumi Babalu Aye.
Moreover, the Euless ordinance did
permit certain animal killings within
city limits and did not inquire into or
distinguish between the purpose for
those killings, or permit only those with
a secular motivation (e.g., keeping and
killing goats for a barbecue, but not for
a religious sacrifice).

In the end, the Fifth Circuit’s decision
will provide much guidance to munici-
palities on whether, and how, they can
enforce any animal control ordinances
against religious adherents.
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